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Torts -- Slip and fall -- Discovery -- Circuit court did not depart from essential
requirements of law by compelling production, prior to taking of plaintiff's deposition, of
four photographs of accident scene and security video of plaintiff's slip and fall -- Video of
accident was not protected work product -- Even if photographs of accident scene were
characterized as work product, there was no abuse of discretion in requiring production
before plaintiff's deposition

TARGET CORPORATION, a foreign corporation for profit, d/b/a TARGET, and DAVID
HUTCHINGS, individually, Petitioners, v. TRACEE D. VOGEL, Respondent. 4th District. Case
No. 4D10-1074. July 28, 2010. Petition for writ of certiorari to the Circuit Court for the
Nineteenth Judicial Circuit, Indian River County; Paul B. Kanarek, Judge; L.T. Case No.
312009CA012549XXXX. Counsel: Warren B. Kwavnick and David F. Cooney of Cooney
Trybus Kwavnick Peets, Fort Lauderdale, for petitioners. Jeffrey R. Rollins of Steinger, Iscoe &
Greene, P.A., Port St. Lucie, for respondent.

(Per Curiam.) This is a petition by Target Corporation seeking certiorari review of a circuit
court's discovery order. The order compelled production, prior to the taking of the plaintiff's
deposition, of four photographs of the accident scene and a security video of the plaintiff's slip
and fall. We deny the petition, finding no departure from the essential requirements of law.

At a hearing on the plaintiff's motion to compel production, Target's counsel argued that the
plaintiff should be deposed before she saw the video and the photographs; he contended that the
plaintiff was not accurately portraying the incident, citing medical records indicating that the
plaintiff told her doctor she fell flat on her back, a fact refuted by the video. The plaintiff said
that she should be allowed to refresh her memory of the incident with the security video and
accident scene photographs before being deposed. The trial court granted the plaintiff's motions
to compel, requiring production of the photos and videos prior to her deposition.

We distinguish Dodson v. Persell, 390 So. 2d 704 (Fla. 1980), upon which Target relies. That
case involved surveillance films of a purportedly injured plaintiff, made after the accident at
issue. Dodson v. Persell, 365 So. 2d 413, 413 (Fla. 3d DCA 1979), rev'd, 390 So. 2d 704 (Fla.
1980). Such films, usually taken by defense private investigators, were characterized by the
supreme court as falling under the work product privilege, unless intended for use at trial. 1d. at
707. The video in this case was not protected work product, prepared “to aid counsel in trying
the case.” Id. Rather, it was a video of the accident itself, discoverable evidence under the Rules
of Civil Procedure, which are designed “to prevent the use of surprise, trickery, bluff and legal
gymnastics.” Surf Drugs, Inc. v. Vermette, 236 So. 2d 108, 111 (Fla. 1970).



Even if the photographs of the accident scene are characterized as work product, given the circuit
court's broad discretion in overseeing discovery, we find no abuse of discretion in the order
requiring their production before VVogel's deposition. Target did not make any showing as to how
production of the photographs violates Dodson's policy of timing the disclosure of discovery to
prevent fraudulent and overstated claims.

The petition for writ of certiorari is denied. (Gross, C.J., Polen and Levine, JJ., concur.)



